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amended by a major amendment and
may not be resubmitted after applica-
ble filing deadlines.

(3) Applicants who fail to correct de-
fects in their applications in a timely
manner as specified by Public Notice
will have their applications dismissed
with no opportunity for resubmission.

(c) Prohibition of collusion. (1) Except
as provided in paragraphs (c)(2), (c)(3)
and (c)(4) of this section, after the fil-
ing of short-form applications, all ap-
plicants are prohibited from cooperat-
ing, collaborating, discussing or dis-
closing in any manner the substance of
their bids or bidding strategies, or dis-
cussing or negotiating settlement
agreements, with other applicants
until after the high bidder makes the
required down payment, unless such
applicants are members of a bidding
consortium or other joint bidding ar-
rangement identified on the bidder’s
short-form application pursuant to
§1.2105(a)(2)(viii).

(2) Applicants may modify their
short-form applications to reflect for-
mation of consortia or changes in own-
ership at any time before or during an
auction, provided such changes do not
result in a change in control of the ap-
plicant, and provided that the parties
forming consortia or entering into
ownership agreements have not applied
for licenses in any of the same geo-
graphic license areas. Such changes
will not be considered major modifica-
tions of the application.

(3) After the filing of short-form ap-
plications, applicants may make agree-
ments to bid jointly for licenses, pro-
vided the parties to the agreement
have not applied for licenses in any of
the same geographic license areas.

(4) After the filing of short-form ap-
plications, a holder of a non-control-
ling attributable interest in an entity
submitting a short-form application
may acquire an ownership interest in,
form a consortium with, or enter into a
joint bidding arrangement with, other
applicants for licenses in the same geo-
graphic license area, provided that:

(i) The attributable interest holder
certifies to the Commission that it has
not communicated and will not com-
municate with any party concerning
the bids or bidding strategies of more
than one of the applicants in which it
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holds an attributable interest, or with
which it has a consortium or joint bid-
ding arrangement, and which have ap-
plied for licenses in the same geo-
graphic license area(s); and

(if) The arrangements do not result
in any change in control of an appli-
cant.

(5) Applicants must modify their
short-form applications to reflect any
changes in ownership or in the mem-
bership of consortia or joint bidding ar-
rangements.

(6) For purposes of this paragraph:

(i) The term applicant shall include
the entity submitting a short-form ap-
plication to participate in an auction
(FCC Form 175), as well as all holders
of partnership and other ownership in-
terests and any stock interest amount-
ing to 5 percent or more of the entity,
or outstanding stock, or outstanding
voting stock of the entity submitting a
short-form application, and all officers
and directors of that entity; and

(ii) The term bids or bidding strategies
shall include capital calls or requests
for additional funds in support of bids
or bidding strategies.

EXAMPLE FOR PARAGRAPH (C): Company A is
an applicant in area 1. Company B and Com-
pany C each own 10 percent of Company A.
Company D is an applicant in area 1, area 2,
and area 3. Company C is an applicant in
area 3. Without violating the Commission’s
Rules, Company B can enter into a consor-
tium arrangement with Company D or ac-
quire an ownership interest in Company D if
Company B certifies either

(1) That it has communicated with and will
communicate neither with Company A or
anyone else concerning Company A’s bids or
bidding strategy, nor with Company C or
anyone else concerning Company C’s bids or
bidding strategy, or

(2) That it has not communicated with and
will not communicate with Company D or
anyone else concerning D’s bids or bidding
strategy.

[59 FR 44293, Aug. 26, 1994, as amended at 59
FR 64162, Dec. 13, 1994]

§1.2106 Submission of upfront pay-
ments.

(a) The Commission may require ap-
plicants for licenses subject to com-
petitive bidding to submit an upfront
payment. In that event, the amount of
the upfront payment and the proce-
dures for submitting it will be set forth
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in a Public Notice. No interest will be
paid on upfront payments.

(b) Upfront payments must be made
either by wire transfer or by cashier’s
check drawn in U.S. dollars from a fi-
nancial institution whose deposits are
insured by the Federal Deposit Insur-
ance Corporation and must be made
payable to the Federal Communica-
tions Commission.

(c) If an upfront payment is not in
compliance with the Commission’s
Rules, or if insufficient funds are ten-
dered to constitute a valid upfront pay-
ment, the applicant shall have a lim-
ited opportunity to correct its submis-
sion to bring it up to the minimum
valid upfront payment prior to the auc-
tion. If the applicant does not submit
at least the minimum upfront pay-
ment, it will be ineligible to bid, its ap-
plication will be dismissed and any
upfront payment it has made will be
returned.

(d) The upfront payment(s) of a bid-
der will be credited toward any down
payment required for licenses on which
the bidder is the high bidder. Where the
upfront payment amount exceeds the
required deposit of a winning bidder,
the Commission may refund the excess
amount after determining that no bid
withdrawal penalties are owed by that
bidder.

(e) In accordance with the provisions
of paragraph (d), in the event a penalty
is assessed pursuant to §1.2104 for bid
withdrawal or default, upfront pay-
ments or down payments on deposit
with the Commission will be used to
satisfy the bid withdrawal or default
penalty before being applied toward
any additional payment obligations
that the high bidder may have.

§1.2107 Submission of down payment
and filing of long-form applications.

(a) After bidding has ended, the Com-
mission will identify and notify the
high bidder and declare the bidding
closed.

(b) Within five (5) business days after
being notified that it is a high bidder
on a particular license(s), a high bidder
must submit to the Commission’s
lockbox bank such additional funds
(the ““down payment’’) as are necessary
to bring its total deposits (not includ-
ing upfront payments applied to satisfy
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penalties) up to twenty (20) percent of
its high bid(s). (In single round sealed
bid auctions conducted under §1.2103,
however, bidders may be required to
submit their down payments with their
bids.) This down payment must be
made by wire transfer or cashier’s
check drawn in U.S. dollars from a fi-
nancial institution whose deposits are
insured by the Federal Deposit Insur-
ance Corporation and must be made
payable to the Federal Communica-
tions Commission. Winning bidders
who are qualified designated entities
eligible for installment payments
under §1.2110(d) are only required to
bring their total deposits up to ten (10)
percent of their winning bid(s). Such
designated entities must pay the re-
mainder of the twenty (20) percent
down payment within five (5) business
days of grant of their application. See
§1.2110(e) (1) and (2). Down payments
will be held by the Commission until
the high bidder has been awarded the
license and has paid the remaining bal-
ance due on the license, in which case
it will not be returned, or until the
winning bidder is found unqualified to
be a licensee or has defaulted, in which
case it will be returned, less applicable
penalties. No interest will be paid on
any down payment.

(c) A high bidder that meets its down
payment obligations in a timely man-
ner must, within ten (10) business days
after being notified that it is a high
bidder, submit an additional applica-
tion (the ‘‘long-form application’”) pur-
suant to the rules governing the serv-
ice in which the applicant is the high
bidder (unless it has already submitted
such an application, as contemplated
by §1.2105(a)(1)(b). For example, if the
applicant is high bidder for a license in
the Interactive Video Data Service (see
47 CFR part 95, subpart F), the long-
form application will be submitted on
FCC Form 600 in accordance with
§95.815 of this chapter. Notwithstand-
ing any other provision in title 47 of
the Code of Federal Regulations to the
contrary, high bidders need not submit
an additional application filing fee
with their long-form applications. Not-
withstanding any other provision in
title 47 of the Code of Federal Regula-
tions to the contrary, the high bidder’s
long-form application must be mailed
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